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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)

NO. 47491-2019

)

Plaintiff-Respondent,

)

V.

)

Ada County Case No.

)

CR01-18-21147

)

DAVID GEORGE FERGUSON,

III,

)

RESPONDENT’ S BRIEF

)

Defendant-Appellant.

)
)

IS SUE

Has Ferguson

failed t0 establish that the district court

abused

its

discretion

by revoking

probation and executing his concurrent uniﬁed sentences of 10 years, with three years ﬁxed,

imposed following

his guilty pleas to attempted strangulation

and domestic battery in the

presence 0f a child?

ARGUMENT
Ferguson Has Failed To Establish That The District Court Abused
A.

Its

Sentencing Discretion

Introduction

“[A] few days after he was released from
charge,” Ferguson

“moved back

jail

0n

in” with the Victim, Pearl,

his previous domestic [Violence]

and

their infant son, despite the fact

that there

was a no contact order

A

(PSI, pp. 23-24.1)

Pearl.

in place requiring

few days

later,

Ferguson to “stay 500 ﬂee]t away from”

0n April 29, 2018, Ferguson slapped Pearl

“approximately 15 times,” inﬂicting “a black eye and a bloody nose.” (PSI,
later,

[the]

A few days

Ferguson again “slapped her 0n the face and the back 0f her head with an open hand

approximately 40 times.”
son’s

p. 23.)

(PSI, pp. 23, 41.)

room” and Ferguson “c[a]me
back of her neck,

into the

telling her ‘Pray to

great deal of terror and fear for her life.”

The same

room With

night, Pearl “attempted t0 sleep in her

a sword, and held

God, I’m going
(PSI, p. 23.)

t0

end your

it

to her chest,

life.’

neck and

This caused Pearl a

“[T]hr0ugh0ut the week,” Pearl was

“thrown around by [Ferguson] numerous times” and he also “kicked her.”

On May

(Id.)

6,

2018, she “attempted to ﬂee the residence with their child twice” and “both times she ﬂed to
their vehicle,

and he pursued

her,

hair with the other to drag her

grabbing her each time by the neck with one hand and by her

back

inside, telling her she could not leave.”

“[E]ach time he grabbed her neck, he held her neck
pain.

(PSI, p. 23.)

friend, Jessica’s

at the front,

by her

(PSI, pp. 21, 23.)

throat,” causing her great

Ferguson eventually “passed out” and Pearl “was ﬁnally able

home, With her

son.

Jessica, seeing

how

t0

ﬂee

to her

badly injured Pearl was, contacted

police.” (PSI, pp. 23-24.)

When

ofﬁcers responded, they observed that Pearl’s “voice was hoarse,” she had “red,

burst blood vessels in her right eye,

What appeared

t0

be some swelling

t0 her right eye, a large

bruise that covered almost the entire side of her left face, and a black eye t0 her left eye.” (PSI,

p. 23.)

tricep,

1

Ofﬁcers also noted that Pearl “had a bruise t0 her right shoulder, a large bruise to her

and a large bruise

t0 her left shin,

from Where she stated [Ferguson] had kicked

her.

left

The

PSI page numbers correspond With the page numbers of the electronic ﬁle “Conf.Docs.Fergusonpdf.”

bruises

were

in various stages

of healing, ranging from deep brown to purple to yellow,” which

“was consistent With her story 0f being physically struck over numerous occasions.
complained that her back hurt and her neck was sore.”

The

state

She also

(Id.)

charged Ferguson with ﬁrst degree kidnapping, aggravated assault, Violation of

a n0 contact order, two counts of attempted strangulation, and two counts 0f domestic battery in
the presence 0f a child.

(R., pp. 28-30.)

Pursuant t0 a plea agreement, Ferguson pled guilty to

one count 0f attempted strangulation and one count of domestic battery in the presence of a
child,

and the

state

dismissed the remaining charges.

(R., p. 34.)

The

imposed

district court

concurrent uniﬁed sentences 0f 10 years, With three years ﬁxed, and retained jurisdiction.

Following the period of retained jurisdiction, on June

pp. 51-54.)

10,

2019, the

district court

suspended Ferguson’s sentences and placed him 0n supervised probation for 10 years.
59-64.)

that

The court

set a

he was attending

(R.,

(R., pp.

review hearing for July 22, 2019, and instructed Ferguson to bring proof

AA/NA meetings

and domestic Violence programming as ordered.

(R., pp.

57-58, 60.)

After Ferguson failed to appear for the review hearing, the district court issued a warrant
for his arrest.

that

(R., p. 65.)

The

state

subsequently ﬁled a motion for probation Violation alleging

Ferguson had violated the conditions of his probation by

instructed,

failing t0 report for supervision as

changing residences Without permission, failing t0 maintain employment, using

methamphetamine, being discharged from Rider Aftercare for
in substance abuse treatment, failing t0 enroll in

appear for his review hearing, failing to attend

and

failing to

pay

restitution

failure to attend, failing to enroll

and attend mental health treatment,

AA/NA

failing t0

meetings, absconding from supervision,

and his other court-ordered ﬁnancial obligations.

(R., pp. 66-68.)

Ferguson admitted that he violated the conditions of his probation by changing residences

without permission, using methamphetamine, failing to attend Rider Aftercare, and absconding
supervision, and the state dismissed the remaining allegations. (R., p. 87; 9/16/19 Tr., p. 4, L. 13

—

p. 6, L. 2.)

The

district court

revoked Ferguson’s probation and executed the underlying

sentence. (R., pp. 89-92.) Ferguson ﬁled a notice of appeal timely from the district court’s order

revoking probation. (R., pp. 93-95.)

Ferguson asserts that the

district court

abused

its

discretion

by revoking

his probation

and

executing his underlying sentences because, he claims, his Violations “were not serious enough
t0 warrant revocation.” (Appellant’s brief, pp. 3-5.)

Ferguson has failed to establish an abuse 0f

discretion.

Standard

B.

Of Review

“‘[T]he decision whether to revoke a defendant's probation for a Violation
discretion 0f the district court.”

State V. Garner, 161 Idaho 708, 710,

is

within the

390 P.3d 434, 436 (2017)

(quoting State V. Knutsen, 138 Idaho 918, 923, 71 P.3d 1065, 1070 (Ct. App. 2003)).

m

determining whether t0 revoke probation, a court must examine whether the probation
achieving the goal of rehabilitation and

is

consistent with the protection 0f society.

Comelison, 154 Idaho 793, 797, 302 P.3d 1066, 1070

(Ct.

App. 2013)

decision to revoke probation will be disturbed on appeal only

abused

its

discretion.

834 P.2d 326, 328

C.

(Ct.

Li. at 798,

302 P.3d

at

(citations omitted).

upon a showing

1071 (citing State

V.

In

is

A

that the trial court

Beckett, 122 Idaho 324, 326,

App. 1992)).

Ferguson Has Shown

N0 Abuse Of The District Court’s

Discretion

Application of these legal standards t0 the facts 0f this case shows no abuse of discretion.

At

the disposition hearing, the district court stated that the underlying offense in this case

was “a

very serious crime.

sword was held

“The police

It

was a Vicious

assault.

The Victim was slapped, punched, kicked, and a

to her throat With the statement, ‘Pray t0

also described that

When

God. I’m going

t0

end your

999

life,

and,

they arrived, they saw that the Victim was covered with

bruises and had been viciously beaten, and they were aware that this had been not the ﬁrst time.”

(10/9/19 Tr., p. 9, Ls. 5-15.)

Ferguson “was

at

The court noted

that the domestic Violence evaluation indicated

high risk for Violence t0 intimate partners” (TL,

Ferguson completed the rider program in

this

case,

p. 9, Ls.

“members of

the

express[ed] fairly grave concerns about [him]” (10/9/19 T11, p. 10, Ls. 6-1

that the

However, Ferguson “did not show

learned that “[t]he probation
his probation ofﬁcer could

fell

1).

The court

stated

meet with him

told to enroll at Terry Reilly,

was

so critically needed.” (10/9/19 Tr., p. 10, Ls.

at his court

proceeding,” and the court subsequently

at their ﬁrst

scheduled appointment, he “only worked

“started using right away,” he “didn’t

d0 aftercare,” he

and he didn’t show up,” and “they got him funding

the transition house, and he didn’t.”

district court

it

apart immediately,” as Ferguson left the probation ofﬁce before

two weeks, never showed up again,” he
“was

Rider committee

purpose of setting a review hearing was “t0 make sure [Ferguson] had signed up With the

52-week domestic Violence program because
12-20.)

16-22) and that, after

(10/9/19 Tr., p. 10, L. 20

—

p. 11. L. 13.)

to stay at

Accordingly, the

concluded that Ferguson was not a suitable candidate for continued probation, and

revoked his probation and executed the underlying sentences. (10/9/19

Tr., p. 11, Ls. 14-15; R.,

pp. 89-92.)

The

district court’s

decision

is

supported by the record. Ferguson repeatedly battered the

Victim in this case, over an extended period 0f time, causing serious injuries t0 the Victim. (PSI,
pp. 23-24.)

The domestic Violence evaluator reported

74% recidivism risk.”

(PSI, p. 432.)

The presentence

that

Ferguson presents a “High risk

or a

investigator did “not believe Mr. Ferguson

is

a Viable candidate for

community

supervision.”

Ferguson in the retained jurisdiction program and,
staff advised that “there

him

as

in the

(PSI, p. 250.)

at the

district court

placed

conclusion of Ferguson’s rider, program

remains grave concerns regarding his high need for others to recognize

someone important, and

his apparent concern that others

news; thereby, demonstrating

little

address his criminal thinking and behavior.

He

may have

kept

him from being

able to

appeared t0 be putting more effort into his image

rather than addressing the thinking behind his behaviors.”

was

be aware of how his crime was

remorse for his actions,” and, “[T]he amount 0f effort

he expended to uphold his story and image of himself

reported that, “While he

The

able t0 participate in an anger

Rider staff also

(PSI, pp. 498-99.)

management

course, this course does

not address domestic Violence; he has, therefore, not had the opportunity to address the main
issue underlying the instant offense”

Domestic Violence counseling.” (PSI,

The

district court

and

“it

is

respectfully

recommended

that

he attend

p. 501.)

subsequently granted Ferguson the opportunity of probation, with the

requirement that he attend domestic Violence programming, and set a review hearing “to
sure he

had signed up With the 52-week domestic Violence program because

needed.”

(10/9/19 Tr., p. 10, Ls. 12-20.)

it

was so

make

critically

Ferguson, however, chose t0 not attend any of his

required treatment or programming; instead, he chose t0 abscond from supervision and failed t0

appear

at the

review hearing.

(R., pp. 65, 69-72.)

Ferguson’s decisions t0 not attend treatment as required and to abscond from supervision
support the district court’s determination that Ferguson was n0 longer a suitable candidate for
probation.

The goal 0f probation

public safety.

State V.

(citations omitted).

In

is

to foster the probationer's rehabilitation while protecting

Cheatham, 159 Idaho 856, 858, 367 P.3d 251, 253

(Ct.

App. 2016)

n0 way can probation achieve the goals of protecting the community and

rehabilitation if the probationer refuses t0 attend treatment

probation supervision.

(citing State V. Oyler,

E

and chooses

State V. Sandoval, 92 Idaho 853, 860,

to

remove himself from

452 P.2d 350, 357 (1969)

92 Idaho 43, 436 P.2d 706 (1968)) (purpose of probation

offender “an opportunity t0 be rehabilitated under proper control

is

to give the

and supervision” (emphasis

added».

On

appeal, Ferguson argues that the district court abused

his probation because

its

discretion

When

it

revoked

he “has always acknowledged he has trouble with alcohol and needs

substance abuse treatment” and, he claims, “if given the tools t0 successﬁllly address his
addiction to alcohol, [he] can succeed 0n probation and be a contributing
(Appellant’s brief, pp. 4-5.)

for Substance

society.”

However, Ferguson completed Cognitive-Behavioral Interventions

Abuse, Thinking for a Change, and Pre-release programming While on his

and he nevertheless chose

t0 use

probation. (PSI, p. 497; R., p. 70.)

t0 enroll in substance

facility

member of

methamphetamine

He

just four days after

failed to attend

abuse treatment as required,

he was released 0n

AA meetings and Rider Aftercare,

moved

rider,

failed

out of the Rising Sun Sober Living

without permission, and absconded from supervision.

(R., pp. 69-72.)

Ferguson was

provided the tools to address his substance abuse issues, but chose not to utilize them.

arguments do not show that the

The record does not
The

district court’s

was reasonable,

district court

abused

indicate that Ferguson

its

discretion

by revoking

His

his probation.

was an appropriate candidate

for probation.

decision to revoke Ferguson’s probation and execute his underlying sentence

particularly in light 0f Ferguson’s failure t0 participate in

community-based

treatment and his decision t0 abscond and completely disregard the terms of supervision.

Ferguson has failed

to establish that the district court

probation and executing his underlying sentences.

abused

its

discretion

by revoking

his

CONCLUSION
The

state respectfully requests this

Court to afﬁrm the

district court’s

order revoking

probation and executing Ferguson’s underlying sentences.

DATED this 5th day of August, 2020.

/s/

Kenneth K. Jorgensen

KENNETH K. JORGENSEN
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I

HEREBY CERTIFY that

copy of the attached
File and Serve:

I

have

this 5th

RESPONDENT’S BRIEF

day of August, 2020, served a true and correct
below by means of iCourt

to the attorney listed

ANDREA W. REYNOLDS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.

/s/

Kenneth K. Jorgensen

KENNETH K. JORGENSEN
Deputy Attorney General

